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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
HUGO BARRERA,
Defendant-Appellant.

NO. 44883
Ada County Case No.
CR-2016-3877

RESPONDENT'S BRIEF

Issue
Has Barrera failed to establish that the district court abused its discretion by
denying his Rule 35 motion for a reduction of his unified sentence of six years, with two
years fixed, imposed upon his guilty plea to felony domestic violence?

Barrera Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Barrera pled guilty to felony domestic violence and the district court imposed a
unified sentence of six years, with two years fixed. (R., pp.87-90.) Barrera filed a timely
Rule 35 motion for a reduction of sentence, which the district court denied. (R., pp.99-
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102, 109-12.) Barrera filed a notice of appeal timely only from the district court’s order
denying his Rule 35 motion. (R., pp.117-20.)
Barrera asserts that the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence, claiming the court “failed to give proper weight and
consideration to the new information provided in support of his Rule 35 motion and the
mitigating factors that exist in his case.” (Appellant’s brief, p.4.) Specifically, Barrera
argues the court failed to adequately consider the facts that he has acquired a job and
has not had any disciplinary issues while incarcerated, is remorseful and has accepted
responsibility, and wants to support his family. (Appellant’s brief, pp.3-6.) Barrera has
failed to establish an abuse of discretion.
In State v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007), the Idaho
Supreme Court observed that a Rule 35 motion “does not function as an appeal of a
sentence.” The Court noted that where a sentence is within statutory limits, a Rule 35
motion is merely a request for leniency, which is reviewed for an abuse of discretion. Id.
Thus, “[w]hen presenting a Rule 35 motion, the defendant must show that the sentence
is excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” Id. Absent the presentation of new evidence,
“[a]n appeal from the denial of a Rule 35 motion cannot be used as a vehicle to review
the underlying sentence.” Id. Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440,
442 (2008).
In

denying

Barrera’s

Rule

35

motion,

the

district

court

specifically

“acknowledge[d] the information” Barrera provided in support of the motion, “including
the positive ISCI Offender Worker Evaluation dated December 3, 2016, the lack of any
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disciplinary reports or other issues since his incarceration, available employment upon
his release, and his concern for the welfare of his family.” (R., pp.110-11.) Considering
“the serious nature” of the offense and Barrera’s prior criminal record, however, other
sentencing factors, including “punishment, deterrence and, especially, protection of
society [were] still very real considerations for the Court.” (R., pp.110-11.) That the
court had reason to believe the sentence as originally imposed was necessary to
protect society is supported by a review of Barrera’s criminal history, which includes two
convictions for corporal injury on spouse, one conviction for disturbing the peace
(amended from domestic assault), and one conviction for felony domestic battery in the
presence of a child (amended from attempted strangulation), for which Barrera was on
parole when he committed the felony domestic violence of which he was convicted in
this case. (PSI, pp.5-6; see also R., p.110.)
The district specifically considered and the information Barrera provided in
support of his Rule 35 motion. That the court did not assign as much mitigating weight
to that information as Barrera would have liked does not alone show the court abused
its discretion. The district court’s order denying Barrera’s Rule 35 motion should be
affirmed.
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Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Barrera’s Rule 35 motion for a reduction of sentence.

DATED this 30th day of June, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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